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A.  RulemakingA.  Rulemaking
See pp. 34-35

• Purpose of rulemaking is to authorize implementing agency 
to adopt rules to implement statutes.

• Authorize agency to adopt rules "under chapter 91".  
Chapter 91, HRS, the Hawaii Administrative Procedure Act, 
already requires, among other things, public notice, 
hearing, gubernatorial approval, and filing with LG.  It is 
therefore unnecessary to restate this in your bill.

• See expedited rulemaking on page 35.  This avoids the 
problems caused by a complete exemption from chapter 
91.



B.  Criminal PenaltiesB.  Criminal Penalties
See pp. 32-33

• Do you really want to establish criminal penalties?
• Criminal convictions require proof beyond a reasonable 

doubt, as opposed to proof by a preponderance of evidence 
in civil cases.  May also trigger right to counsel.

• If convicted persons are (in your opinion) realistically only 
likely to be made to pay fines upon conviction, you are better 
off making the penalty civil.



Criminal Penalties Criminal Penalties -- ContinuedContinued

• If establishing criminal penalties, use the categories 
established in the Penal Code on page 32.  Using these 
categories, imposes established penalties (e.g., saying that 
a person "is guilty of a misdemeanor" automatically means 
the person is subject to a year in jail and a $2,000 fine) that 
do not need to be spelled out.

• If you want to "jump categories" (e.g., misdemeanor level 
imprisonment but much higher fine), then classify according 
to length of imprisonment desired (e.g., "the person shall be 
guilty of a misdemeanor, but shall be subject to a maximum 
fine of $100,000").



C.  Establishment ofC.  Establishment of
Boards & CommissionsBoards & Commissions

See p. 37 and item 12 on p. 38

• Think twice before establishing.  Make sure it's something 
you really need/want.

• Can slow down the decision making, also need support.
• Establish the board "pursuant to section 26-34".  That phrase 

alone takes care of gubernatorial appointment, senate 
confirmation, and staggered terms.

• Make sure the board is either organically a part of, or 
administratively attached to one of the departments.  This is 
constitutionally required.



• Do not have board members appointed by someone in a 
different branch of government from where the board is 
placed (e.g., legislature appointing members of executive 
agency board).  See item 10b on page 37 to get around 
this problem.

Establishment of Boards & Establishment of Boards & 
Commissions Commissions -- ContinuedContinued



D.  Numerous IdenticalD.  Numerous Identical
AmendmentsAmendments

• Need to identify all statutory sections affected

• Must be able to make identical "word for word" 
substitution

• Drafter should physically examine every instance of 
intended substitution to confirm accuracy

• Follow examples in Sections 50 to 55 of Act shown on 
next slide



Numerous Identical Numerous Identical 
Amendments Amendments -- continuedcontinued



E.  Transfer of FunctionsE.  Transfer of Functions
See items 13-16 on pp. 38-39.

• This involves more than just changing the name of the 
agency in the statutory provisions that describe the 
functions.

• There are other "administrative" (i.e., "bureaucratic") issues 
that need to be taken care of.  The boilerplate language in 
items 13 to 16 deal with a number of these issues.  Use 
them unless you think them wholly inapplicable or 
inappropriate.



F.  Special, Revolving & F.  Special, Revolving & 
Trust FundsTrust Funds

See item 22, pp. 41-42

• Terms "special" and "revolving" fund generally used 
interchangeably.

• Theory for both (if used properly) -- self-sustaining (i.e., 
income matches or exceeds disbursements) fund of money 
to finance ongoing operations.

• Usual reason to establish is to enable agency or program 
to operate in a more independent or entrepreneurial 
manner.



• Trust funds -- considerably more separate existence (see, 
e.g., real estate recovery fund (section 467-16, HRS) which 
itself has standing to go to court, and which hires attorneys 
separate from its administering agency).

• Transfers of excess funds -- may be useful to include as a 
means of "selling" the idea of the fund you want to 
establish.

• Sections 36-27 and 36-30 provide for certain percentage of 
proceeds of each fund to be "scooped" for various 
administrative expenses.  Need to amend these sections to 
exempt a fund from these expenses.

Special, Revolving, and Trust Special, Revolving, and Trust 
Funds Funds -- ContinuedContinued



See Chapter 7, pp. 74-79

• Many statutory provisions are not published in the Hawaii 
Revised Statutes (HRS) or supplements.

• Reason -- HRS is a collection of the general and 
permanent laws of Hawaii.

G.  Amending G.  Amending Uncodified Uncodified 
Session Laws  Session Laws  



• Examples of statutory provisions routinely not codified:

Ramseyer provisions
Purpose sections
Appropriations
Effective date sections
Executive, legislative, judicial, and OHA budgets
Bond authorizations (state bond bill, special purpose revenue 
bond authorizations)
New sections being added to existing HRS chapters if the Act is 
scheduled to "drop dead" (because these new sections will not 
be permanent)

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



• Caveat:  Significant exception:  Amendments to existing 
HRS sections are normally codified even if the Act making 
those amendments is scheduled to drop dead.

• Amendments to uncodified material are amendments to the 
Session Laws, not the Hawaii Revised Statutes.

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued

Ramseyer prefatory language typically reads:  "Act 0, Session 
Laws of Hawaii 2XXX is amended by amending section X to 
read as follows:"



• Amending a session law that has never been amended before 
is comparatively simple:  just set out the text and indicate 
additions (by underscoring) and deletions (brackets and strike 
through) as you would in a bill amending HRS.

• However, amendments to uncodified material can "pile up", 
e.g., a 1995 Act can be amended by acts in 1996, 1997, 2000, 
etc.  In these cases, it is important to make sure that the 
statutory "base" that you are amending is correct.  You have 
to do your own compilation of the material (i.e., removing 
deleted material and underscoring from new material) 
because the revisor of statutes does not "revise" session 
laws.

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued

Alternative A

Alternative B



Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



• Tracking Session Law Amendments.

There is no "simple" or computerized way to track 
amendments to session laws.  The only way to do it is to 
check the Table of Sections Affected at the back of the 
Session Laws volume for each year subsequent to the date of 
initial enactment.

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



The Table is organized in order of HRS section numbers, and 
shows which acts amended a particular section.

• The "non-HRS" material (i.e., uncodified session laws) is 
located at the end of the table, and is listed 
chronologically by Act number.  This table must be 
searched to determine whether any amendments were 
made to the Act(s) in question, and if so, by what Act.

If there are multiple amendments over the years, it may literally 
be necessary to cut and paste provisions together from those 
different Acts to establish your own statutory "base".

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



For amendments to acts made during the most recent legislative 
session (if the Session Laws for that year have not yet been 
published), go to:

• LRB's website @ http://www.hawaii.gov/lrb/lib.html
• Then click on "LRB Reports"
• Then click on "legislative session actions"
• Scroll down to "Supplemental Information Relating to Bills 

Passed"
• Click on the appropriate year
• Publication consists of a subject index and a Table of 

Sections Affected.

Amending Amending UncodifiedUncodified Session Session 
Laws Laws -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws --
How to Track ChangesHow to Track Changes

SESSION  LAWS  OF  HAWAII
SEVENTEENTH  STATE  LEGISLATURE

REGULAR SESSION OF 1993



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
SEVENTEENTH  STATE  LEGISLATURE

SPECIAL SESSION OF 1993

REGULAR SESSION OF 1994

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
EIGHTEENTH  STATE  LEGISLATURE

REGULAR SESSION OF 1995

SPECIAL SESSION OF 1995

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
EIGHTEENTH  STATE  LEGISLATURE

REGULAR SESSION OF 1996

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
NINETEENTH  STATE  LEGISLATURE

REGULAR SESSION OF 1997

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
NINETEENTH  STATE  LEGISLATURE

REGULAR SESSION OF 1998

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
TWENTIETH  STATE  LEGISLATURE

REGULAR SESSION OF 1999

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



SESSION  LAWS  OF  HAWAII
TWENTIETH  STATE  LEGISLATURE

REGULAR SESSION OF 2000

UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



UncodifiedUncodified Session Laws Session Laws -- How How 
to Track Changes to Track Changes -- ContinuedContinued



See pp. 44-50

• Legislature may decide to make an Act or amendments to 
an existing law only temporary.

• This is accomplished by providing for the Act to "drop dead" 
(i.e., be repealed) on a specified future date.

• If the material subject to the drop dead is all "new" (i.e., 
being enacted for the first time by the Act that is subject to 
the drop dead provision), this is fairly straightforward.

• However, if the Act is amending existing language whether 
codified or uncodified, special precautions need to be 
taken.

H.  Temporary Acts & H.  Temporary Acts & 
AmendmentsAmendments
("Repealed & Reenacted" Material)("Repealed & Reenacted" Material)



• If an existing law is amended by an Act that drops dead (for 
example) one year after enactment, it is not certain what 
precisely drops dead.

Under normal circumstances, the measure's proponents 
probably intend only for the amendments made by that Act to 
drop dead.
However, the possibility remains that all of the underlying 
statutory language could be repealed along with the 
amendment at the time of the drop dead.
After all, the basic tenet of Ramseyering is that the provision is 
amended "to read as follows".

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



• To ensure that the underlying statutory material is not 
repealed at the time the Act drops dead, provide for the 
amended statutory provision to be "reenacted in the form in 
which it existed on the day before the approval of this Act."  
This causes the underlying law to revert to the form in 
which it existed before the amendments -- thus ensuring 
that those amendments are truly temporary.

• Things can become considerably more complicated, 
particularly when the same statutory provision is amended 
by two or more different Acts in two different years, both of 
which drop dead, but provide for the statute to be revived in 
the form in which it existed in each of two different years.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



• Suggested approach for dealing with these types of 
problems:

Don't Panic
Determine the parameters of the problem by identifying all Acts 
that have an impact upon the statutory provision in question.
Accomplish this by checking the tables of sections affected for 
every year since the first Act providing for repeal and 
reenactment.
Determine what will be lost if the statute reverts to any of the
previous versions should any one of those "R & R" provisions 
come to pass.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



• Continued - Suggested approach for dealing with these 
types of problems:

Determine how you want the statute to ultimately (i.e., if no 
R&R provisions applied any longer) read.
Then figure out how to modify the various R&R provisions to 
achieve what you want.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



Material Codified in HRS
"R & R" shown

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



Provision that WOULD HAVE ENSURED that underlying
statutory language in section 351-62.5(d) would not be repealed

If Effective Date provision had instead read:

SECTION   .  This Act shall take effect upon its 
approval; provided that:

(1) Section 4 shall take effect on July 1, 1999 and 
shall be repealed on July 1, 2001; and

(2) Section 351-62.5(d), Hawaii Revised Statutes, is 
reenacted in the form in which it read on the day 
before the approval of this Act.

(Underscoring added for explanatory purposes only)

The language added by paragraph (2) ensures that the underlying statutory 
language (i.e., the language that existed prior to the amendment made by Act 278) is not 
also repealed when the Act "drops dead" on July 1, 2001.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



Amendments to section 351-62.5(d) made permanent.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



COMPLEX  R & R
SECTION 3.  Act 142, Session Laws of Hawaii 1998, is amended by amending 

section 9 to read as follows:
"SECTION 9.  This Act shall take effect upon its approval and shall be 

repealed on July 31, 2003, provided that:
(1) Section 3 of this Act shall not be repealed;
(2) Sections 36-27 and 397-5(b), Hawaii Revised Statutes, shall be 

reenacted in the form in which they read on the day before the 
approval of this Act[.]; and

(3) The amendments made to section 36-27, Hawaii Revised Statutes, by 
Act 142, Session Laws of Hawaii 1998, shall not be repealed when
section 36-27, Hawaii Revised Statutes, is reenacted pursuant to 
section 13 of Act 216, Session Laws of Hawaii 1997."

(Underscoring denotes material being added by amendment)

The first phrase of this section provides for the Act to "drop dead", and paragraph (2) 
ensures that the underlying language of sections 36-27 and 397-5(b) are not repealed when 
the drop dead occurs.

However, note that paragraph (1) also provides for section 3 of the Act to survive the 
drop dead.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



COMPLEX  R & R - Continued

Additionally, paragraph (3) protects against the fact that section 36-27 is subject to 
repeal and reenactment provisions in two separate laws enacted in two different years.  
Specifically:

• Act 216 made temporary amendments in 1997, and Act 142 (the measure being 
amended by this provision) made amendments in 1998.  Both provide for repeal and 
reenactment.

• The amendments to section 36-27 made by Act 142 (as noted by the lead in 
language of the example) are scheduled to remain in place until July 31, 2003.

• However, these amendments could be cut off at an earlier date when Act 216 drops 
dead (before July 31, 2003) and reverts section 36-27 to the form in which it existed 
in 1997.

Therefore, paragraph (3) prevents this problem from developing by providing for the 
1998 amendments (made by Act 142) to survive the repeal and reenactment required by the 
1997 law (Act 216).

Another way to prevent the 1998 amendments from being repealed before the intended 
July 31, 2003 date would be to amend the 1997 law (Act 216), to remove the drop dead 
provision, thereby making it permanent.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued



***Fallback Position***
If worst comes to worst and you find everything is hopelessly 
muddled, even after you've gotten good help:

Draft a bill that repeals ALL of the R&R provisions in all of 
the relevant acts, thereby making everything permanent, 
and then set forth the statutory provision in the form that you 
want it to ultimately read.  With luck, your proposal, when 
introduced into the Legislature, may keep the focus away 
from the R&R provisions and direct the attention and 
discussion to how the statute should read in its ultimate 
form.

Temporary Acts & AmendmentsTemporary Acts & Amendments
("Repealed & Reenacted" Material) ("Repealed & Reenacted" Material) -- continuedcontinued




